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Overview: What This Tool Is Designed to Do 

 

 

Retirement plan committees are often asked to evaluate whether the plan’s investment oversight structure still fits 
how the committee actually works. Some committees prefer to remain directly involved in investment decisions, 
while others prefer to delegate discretionary authority to an outside investment manager. 

Core question 
Do we know where investment authority actually sits, and does that structure match our committee’s capacity, 
expertise, and documentation process? 

 
This tool is designed to help plan sponsors and retirement plan committees compare how responsibilities, oversight 
expectations, documentation obligations, and decision-making authority differ under 3(21) and 3(38) fiduciary 
arrangements. 

 

Side-by-Side Fiduciary Structure Comparison   01 

 

Why this matters 
The label alone does not tell the full story. The practical issue is who recommends, who decides, who implements, and 
who monitors over time. 

 
Oversight Area 3(21) Investment Fiduciary 3(38) Investment Manager 

Investment recommendations Provides recommendations to the 
committee 

Makes discretionary investment 
decisions 

Final investment authority Retained by the committee Delegated to the 3(38) manager 

Fund selection responsibility Committee approves selections 3(38) manager selects investments 

Fund replacement responsibility Committee approves changes 3(38) manager implements changes 

Committee involvement level High Moderate 

Investment decision documentation Committee documents decisions Committee documents provider oversight 

Provider monitoring obligation Committee monitors adviser Committee monitors 3(38) manager 
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Committee Self-Assessment Questions   02 

 

Why this matters 
A committee may have the right provider structure on paper but still struggle if meetings, documentation, or 
investment reviews are inconsistent in practice. 

 
Use the following questions to evaluate whether your current investment oversight structure aligns with how the 
committee actually functions. 

Committee oversight and governance 

☐ Does the committee meet consistently enough to actively review investment recommendations? 

☐ Are investment discussions clearly documented in committee minutes? 

☐ Is there a structured process for reviewing investment performance? 

☐ Does the committee feel comfortable evaluating investment recommendations independently? 

☐ Are investment decisions occasionally delayed because meetings are postponed or agendas are too full? 

 

Internal expertise and operational capacity 

☐ Does the committee have members with meaningful investment oversight experience? 

☐ Has committee turnover made investment oversight more difficult? 

☐ Does the committee have sufficient time to actively manage investment decisions? 

☐ Is the committee comfortable making final investment decisions directly? 

 

Delegation considerations 

☐ Would the committee benefit from clearer separation between oversight and investment management? 

☐ Would delegated investment authority improve operational consistency? 

☐ Is the committee looking to reduce the administrative burden of ongoing investment reviews? 

☐ Would faster implementation of investment changes improve the plan’s oversight process? 
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Governance Considerations   03 

 

Why this matters 
Neither structure is automatically right for every plan. The stronger structure is usually the one that fits the 
committee’s capacity, expertise, and oversight process. 

 

A 3(21) structure may be more appropriate when: 

· The committee wants to remain directly involved in investment decisions 

· The committee has sufficient time and expertise to review recommendations regularly 

· Investment oversight responsibilities are clearly documented and consistently followed 

· The organization prefers a collaborative decision-making structure 

· The committee is comfortable approving investment changes directly 

 

A 3(38) structure may be more appropriate when: 

· The committee prefers to delegate discretionary investment authority 

· Internal investment expertise is limited 

· Committee turnover creates oversight inconsistency 

· Investment monitoring has become operationally difficult to maintain 

· The organization wants clearer separation between oversight and investment management responsibilities 

Notes / observations: 

 

 

 

  



How Plan Sponsors Structure Fiduciary Responsibility 

 
© First Hill Trust Company                                                                                                                                                              firsthilltrust.com I Page 5 
 

Provider Evaluation Questions   04 

 

Why this matters 
Provider conversations should clarify practical responsibilities, not just service descriptions. The committee should 
understand what the provider does, what the committee retains, and how the relationship will be documented. 

 
When evaluating either a 3(21) or 3(38) provider relationship, committees may want to discuss: 

☐ How are investment decisions documented? 

☐ How frequently are investment reviews performed? 

☐ How are investment changes communicated to the committee? 

☐ What reporting does the committee receive? 

☐ How does the provider monitor investment policy statement compliance? 

☐ What fiduciary responsibilities remain with the committee? 

☐ How are investment replacement decisions handled? 

☐ What happens if investment performance concerns develop between meetings? 

☐ How does the provider support committee documentation and governance processes? 
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Practical Committee Discussion Framework   05 

 

Why this matters 
This section turns the comparison into a committee discussion. The goal is to document how the committee thinks 
about authority, capacity, delegation, and oversight before making or changing a provider decision. 

 
Use the prompts below during a committee meeting, annual review, or provider evaluation process. 

Discussion Area Committee Notes 

How actively involved does the committee want to 
remain in investment decisions? 

 

Does the committee currently have sufficient time for 
ongoing investment oversight? 

 

Are investment decisions being documented 
consistently? 

 

Would delegation improve governance consistency?  

What responsibilities does the committee want to 
retain directly? 

 

Are committee members comfortable evaluating 
investment recommendations independently? 

 

Does the current structure align with how oversight 
actually functions in practice? 
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Important Governance Reminder   06 

 

Why this matters 
Delegating investment authority can change who makes investment decisions, but it does not remove the committee’s 
responsibility to prudently select and monitor the provider. 

 
Hiring either a 3(21) fiduciary adviser or a 3(38) investment manager does not eliminate the committee’s obligation 
to prudently select and monitor service providers under ERISA. 

A well-structured fiduciary process generally includes: 
· Clearly assigned responsibilities 

· Consistent committee oversight 

· Documented decision-making 

· Regular provider reviews 

· Ongoing governance monitoring 

 

Review Support 

Many plan sponsors find it helpful to walk through this worksheet with an experienced team, especially when 

responsibility feels unclear or execution gaps repeat over time. 

A brief review can help: 

·  Confirm where fiduciary responsibility and oversight sit today 

·  Highlight the highest-risk gaps 

·  Clarify practical next steps without adding more work 

 

To schedule a review click here or call (206) 625-1800. 

 

 

 

 

 

 

 

 

http://www.firsthilltrust.com/contact
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About First Hill Trust  
 

First Hill Trust is a retirement plan solution provider that delivers a comprehensive employee benefits back office for plan 

sponsors who want clearer accountability, stronger governance, and fewer operational handoffs. Our work is grounded in 

helping sponsors understand and strengthen the oversight of their plan. We focus on clarifying where responsibility sits, how 

decisions are executed, and how oversight functions in practice, not just on paper 

 

We work behind the scenes to support plans that value clarity, consistency, and confidence in how they are managed. If you’d 

like more information or a high-level review of how your retirement plan is governed today, click the link to schedule a brief 

review, or contact us (206)-625-1800.  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

 

 

 

 

 

Schedule a Brief Review 

http://www.firsthilltrust.com/contact
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Important Disclosures 

Educational purpose only. Provided by First Hill Trust Company for general informational and educational purposes only. It is not legal, tax, 

accounting, investment, or fiduciary advice, does not constitute a recommendation regarding any plan, investment, strategy, or course of action, and 

does not consider any recipient’s specific circumstances. Consult your own qualified advisors before acting. 

No offer, agreement, or commitment. Nothing in this material constitutes an offer, solicitation, agreement, or commitment to provide any particular 

service or to assume any particular responsibility. Descriptions of what a trustee, administrator, adviser, committee, employer, or other party “may” 

or “can” do are illustrative of how such arrangements commonly work and do not describe the terms of any specific engagement. The actual 

services provided, the allocation of responsibilities, the scope of any delegation, and the duties of any party are governed solely by the applicable 

plan documents, trust agreement, advisory agreement, and written service agreements. In the event of any inconsistency, those documents control. 

Services and regulatory status. First Hill Trust Company and its affiliates offer retirement plan services, recordkeeping and administrative 

services, trust and fiduciary services, investment advisory services, and group benefits services, in each case subject to applicable regulatory 

requirements and the terms of the relevant agreements. Not all services are offered to all clients, in all states, or in all circumstances. Investment 

advisory services are offered through an affiliated investment adviser; a copy of its Form ADV Part 2A is available upon request. Insurance and 

group benefits products are offered through appropriately licensed entities. The availability and scope of any service depend on eligibility and the 

applicable agreements. 

Fiduciary status under ERISA. Fiduciary status under the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), is 

determined based on the functions performed and the authority exercised, not on titles or labels. Whether any particular party is acting as a 

fiduciary, and the scope of any related duties or potential liability, depends on the facts and circumstances specific to the plan and the relationship. 

Engaging a trustee, adviser, or other service provider does not eliminate a plan sponsor’s or committee’s own fiduciary responsibilities, including the 

duties to prudently select and monitor any party to whom responsibilities are delegated. 

Affiliated entities and conflicts of interest. First Hill Trust Company is affiliated with other entities, including an affiliated investment adviser and 

entities providing administrative, trust, or other services. These relationships may create conflicts of interest, including where an affiliate is engaged 

or compensated in connection with a plan. Such conflicts and compensation are described in the applicable service agreements and the affiliated 

adviser’s Form ADV Part 2A; fiduciaries should consider them when evaluating any engagement. 

Statutory and regulatory references. References to ERISA, the Internal Revenue Code, and related statutory or regulatory provisions are general 

summaries only. They are not a substitute for review of the actual statutory text, regulations, or guidance from the Department of Labor, Internal 

Revenue Service, or other relevant authorities, and they do not address how those provisions may apply to any particular plan, sponsor, fiduciary, or 

individual. Laws, regulations, and guidance are subject to change and to interpretation by the relevant agencies and courts. Examples, categories, 

and situations described are simplified for illustration and may not reflect the requirements or circumstances of any particular plan or person. 

No guarantee of results; investment risk. References to governance, fiduciary practices, risk reduction, or outcomes describe common industry 

approaches and potential benefits, not promises or guarantees of any result, of compliance, or of protection from liability, loss, or claims. All 

investing involves risk, including possible loss of principal; diversification does not ensure a profit or protect against loss. Past performance does not 

guarantee future results. 

For more information, contact First Hill Trust Company at (206) 625-1800 or visit firsthilltrust.com. 

 


